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FINANCIAL REGULATORS) AN INVESTIGATION

N

Worried about stock fraud? Here's who's in charge

LEGISLATURE

ONTARIO
MINISTER
OF FINANCE

REGLILATORY

Ontario Securities
Commission

“In Canada securities fraud enforcement is especially
challenging. There are more than 30 separate agencies
involved. This could charitably be called the Canadian
enforcement mosale.” 040 char David Wilsom at a recent

gathering in Torantn,

Ontario enforcement

SECURITIES from AY

All this is no surprise to Utpal
Bhattacharya, o finance professar
at the In Tiversity's Kelley
School of Business and author of a
report comparing the enforcement
records of the OSC and the LS Se-

curitiesand Exchange Commission
(SEC),

“We found the enforcement in
Ointario was p.iﬂaﬁu. said Bhat
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Integrated Market
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“Every one of them can pass the buck and say, oh, it

wasn't my fault, it was their fault.”

Jaftrey Maciktosh, Tosonts

Stock Exchange chaie in cagital markets bw at the Lisiversty of Tomnta

GHAP DEVG 1Y A UGS

‘third

BREACH OF PRIVACY COMPLAINT GOES NOWHERE

TYLER HAMILTON
BUBINESS REFORTER
Industry whistieblower lames
MacDronald says he was betrayed,
At g recent public forum in Toron-
to, Ma<Donald tock the opportuni-
ty to tell David Wilson, chair of the
Ontario Securities Commissian,
why the system let him down
The former BMO Nesbitt Burns

markets and third-world enforce-
menk”

Many high-profile cases of stock-
markel meltdown or corporate
froud in recent years have lelt in-
vestors fuming that authorities
have either failed to hold people ac-
countable or takem way too long to
apply justice.
“1 think \IcL‘\s is 0 big source of
frustration for investors,” said Poo-

nam Puri, & law professor whi
teaches about white-collar crime at
Osgoode Hall Law Schoal

‘This year, for example, many Ca-
nadians were frustrated that, aflera
decade of investigation and court-
rooim battles over Bre-X Mine
nobody was held secountable for
the world-infamous multi-billion-
dallar gold frausd.

M other cases ha
dians scratching their hea
as the 19905 meltdown of Uwatre-
producer Livent Inc. the account-
ing fiasco of Nortel Networks, or
the OSC's fuilure to pin stock-tip
phing chnrges on investment banker
Andrew Rankin,

Critics say the 05C showed its
light touch in the YEM Magnex
stock-market scandal o few vears
ago. Despite FBI investigalions
linking YBM Mbognex to the Rus-
sian Mob, the OSC in 2003 nued
“this case fsn't about organized
crime,” and set light fines and pen-
alties agninst a few contpany direc
tors.

And investor advocates were
shocked when in 2002 the holding
company of Michael Cowpland,
founder and then CEO of Corel
Corp., was fined only $1 million to
settleallegations that he sold $20.4

BRE-X

Issue: The company’s gold find
was exposed 45 8 fraud in 1997,
Shares became warthless.
Action: The O5C charged Bre-X
head geologist John Felderhaf
with insider trading.

: Alter a seven-year
trial, an Ontaria court judge in
luly acquitted Fedderhaf on all
counts, saying there were no red

adviser evi-
dence of what he deseribed as "al-
leged illegal activity” by a seniar
person within the industry. He said
e dutifully reported his findings
by phone = in a voicemall — to the
Investment Dealers Association

(DA, 2 self-regul

James MacDonald

tion accountable to the O‘SC
Within hours of that message be-
ing lott, he said he received an
email message from his branch
rmanages a1 the bank asking Mac-
Danald why he contacted Ihv DA,

that his confid | message had
been brought to his employer's at-
tention.

“As an employee, | was trying to
do rmy part and | was betrayed,”
MacDonald, microphane in hand,
tokd Wilson,

b hard written two betters to Wil
s0n to complain abaut this breach
of confidentiality. Both mnes!u: re-

TORCANO ATAR

world’

ties Regulation in Canada,

Surprisingly. the SEC doesn ap
pear tohove o leg up when il comes
Lo resosirees, according to Howell
Jackson, a professor who teaches
wulnms m:u].mrm at :Ihr\.urd

ceived a reply
at the O5C who advised MacDon-
ald to deal directly with the IDA,
which was the subject af his com-
plaint. “You've washed your hands
totally of this.” MacDonald said to
Wilsan

Wilson advised MacDonald that
1f the I can't reslve his issue he
should feel free to phane the O5C
contact centre and file a com-
plaint. “Cr," added Wilsan, “write
me a letter,”

MacDonald later told the Star he
has litthe confidence in the ability
of Canadian enforcement agencies
1o adequately protect investors.
“Canadians would be better off if
we just disband everything and
subcantract the work ta Eliot
Spitzer and the LLS, Securities and

MacDonald was

millien worth of Corel stock in ad-
vance of bad earnings news that
caused the company’s share price
todrop 40 percent.

The R ‘\11 4 the scope of
fraudulent ik s
unknown because there's no “sys
tematic” collection of data

But f; riain crimes — such as
insider trading — there's plenty of
reason for worry.

According to 2 Blosmberg \n'm

MacDonald

Jjust-retired chief executive officer
of the Ontario Teachers' Pension
FMlan —one of the biggest in Canads

acoused regulators last month of
“pretending Io overses™ securities
rudes and lambasted authorities for
their light-handed treatment of
white-collar crime.

Barbara Stymiest, chiel operating
officerat Royal Bank of Canada and
former CEO of the Toronto Stock
Exchange, called C1l|.n!.1 ] ‘«\xllﬂ

study prey Tort Hope-L
Measuredmarkets 1 3 of 52
large Canadinn mwrgers last yoar
~hum~d signs of aberrant trading
st before the mesgers were pub-
nnotneed, That's o mie of 63
per cenl. A comparative study in
the LS. found o rate of 41 per cent.
The findings don't prove 1
sider trading is widesp

ties
embarmssment.”
So what's the

problen? Tndustry

watchers paint fingers everywhere:
® Loy regudations and laws

* Aloadership vacuam

® Adefeatist culture

® Asystem short on accountability
and focus

Measurcdmarkets’ Chn‘.luplur
Thoaas, bt "t rbses o red fag

And there are enough of these red
flags o spark a growing call for
change, increasingly from high-
profile vodces, Claude Lamoureus,

LIVENT

Issue: Theatre production company
Livent Inc. collapses in 1998 and its
shares become warthbess.
Action: L5, prosecutars file fraud
charges against Livent co-founder
Garth Drabinsky and athers in 1998,
but Drabinsky avaids the charges by
staying in Canada. Faur years later
Canadian charges are filed
Outcome: A trial is expected next

regulators. More
thin 30 separate
of them self-regulating — are in-
volved in Canidian securi
ulistbon. “This could charitably be
called the Canadian enforcement

ANDREW RANKIN

Issue: Royal Bank in 2001 fires
imvestment banker Andrew Rankin
over suspicious tradin

Action: 05 charges Rankin in 2004
with previding inside infarmation
allawing milliens in trading prafits 5.'

s, causing delays

il s i cose knowdedge
® An overarching perceplion
among bwyers, judges and politi
cians that white-collar offences are
victimless crimes, lacking the
tload, violence and abuse that cap
tuires headlines,

I'sabong list, beit south ol the bor-
der there are fewer excuses and
rmore action,

Adjusted torefloct thie market sioe
in each jurisdiction, the Indiana
University report reveabed tha
tween 1995 and 2005, the
prosecuted 10 times more cases
and, in the specific area of insider
trading violations, 20 Hmes more
«cases than the OSC.

As for finoncial penalties, “the
SEC fines for insider truding per
case are about 17 times more than
OSC fines,” concluded the

prepared kast year for the
Task an- To Modernize Securi

NORTEL

Issue: An independent probe by a
LS. law firm conclides in 2005
that top Nortel officials
manipulated accounting te meat
profit targets and trigaer bonuses.
Action: Bath the O5C and SEC

friend Daniel Duic, whi parated in
exchange for immunity.

Outcome: Rankin is convicted in 2005
and sentenced to six months, but

issues,
Outcome: Mortel agrees to pay the
SEC 535 millien (LLS.) to settle
traud charges while the O5C

L Inarecent
ul‘ adian and U8, regulatony ac
tivity, he founda well-funded Cana-
dian systeny,

“Adjusted for most me
economic seale = popal
or market capitalization -
budgets and staffing n
ally be somewhat more i
than those in the United Sta
discovered Howell

“Indeed. by international bevels,
total Canadian staffing and budgets
seems tobe on the high e

Baoth the Ontario Securities Com-
mission and the RCMP hive seen
their budgets incrensed in recent
years

The OSC staffing budget jumped
28 per cenl in three years, 1o $51.51
million in fiscal 2007 from $40.15
million i fiscal 2004, About 40 per
cent of the regulator's 464 emplo
wes ke over $S100,000, bl
£524.065 padd Lo the chair, Wilson.

Meanwhile, the RCMP launched
itx highly touted Integrated Market
Enforcement Team in 200
backeed by $120 million in new fed
eral support. But so far it has besn
v touggh Lalk and little action, a
eriticism IMET director John
ter called “well founded” in an in-
terview with the Star.

The C however, is not so will-
fng bo necept the blane,

Commission vice-chair Lawrence
Ritchie points out that regulatory
enforcement ends once the ev
dence gathered by investigators
put before the court.

“What the court does with it, any
regutlitor has absalutely no control
over how a judge or jury will In-'\l
thal,” e says i
focus or criticism should ln- aicd
elsewhere, but it should be seen
within the proper context.”

O hers oy the blarme alao les with
police. They emphasize the often
forgotten distinction between

Continged on next page

HOLLINGER

Issue: Investors in newspaper

publisher Hallinger Internatianal

Ine. complain that top
executives, including Conrad
Black. siphoned off millions
through sham transactions.
Action: The SEC and O5C launch
Investigations into Hollinger,
while LS. prosecutars file
criminal charges.
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INVESTOR,
JAMES MARKIS

Bolton computer consultant says
he lost $104,000 in the Norted
coflapse. He is expecting a settie-
mant early next year after the
company agreed to pay 524 bil-
lion in cash and shares to settle a
class-action lawsuit. Nortel also
agreed to pay a 31 million fine to
the OSC and $35 millson to the
SEC 1o settle allegations of wrong-
doing.

Markis, 53, feels that, in both
cases, Nartel paid only “mini-
mum” fines. "Whe's going to have
faith in the equities markets when
the regulators give them a slap on
the wrist?” Markis asked, “| think
the OSC should have set a prece-
dent to say Canadian equities
markets are safe and the watch-
dogs are doing their job."

INVESTOR,
CHRIS MORGIS
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INVESTOR,
OSAMU SHIMIZU

The Toronto real
lost 52 million due to unaulh:xuzec
trading by his now-defunct broker-
age Thomsan Kernaghan & Co.
Morgis, 42, sued the adviser and
Thomsen Kernaghan. Morgs liled
complaints with the Investment
Dealers Association in March,
2001, The agency did net respand
lor more than o year. The brokerage,
went bankrupt in 2002. Its former
chair, Mark Valentine, was later
found guilty of securities fraud in
the Linited States, Margis tried to
sue the IDA, but & court declared it
has statutory immunity.

Dealing with Canadian regulators,
Morgis said, “was such a disap-
pointing process. There was smoke
there, and there was a fire. but the
IDA didn't go in”

, wha lost
$7.800 when h-s shares of Bre-X
collapsed, joined a class-action law-
sult against Bre-X. John Felderhof,
and other formar Bre-X executives.
The lawsult is pending. though it
has been dealt a sericus blow by an
Ontario court ruling last summer
that acquitted Felderhof, Bre-X's
former chief gealogist, of insider
trading charges.

Shimizu, B0, feets regulators
should have taken a closer look at
the mining company’s early claims
that it had discovered the world's
biggest gold deposit at its Busang
property in Indonesia

“The OSC is a toothless tiger.” Shi-
mizu said. “They make all kinds of
noise — but no teeth.”

Fingers of blame
pointing everywhere

ble: to the OSC in Ontario

breaches of regulation and violn:
tionsaof the Criminal Code. Douglas
Hyndman, chair of the RC. Securi:
ties Commission, says regulators
are criticined forweak enforoement
of cases that criminal suthorities
should be pursuing, but don't

=1 just don't think our criminal in-
vestigation authorithes strike fis
inte the hearts of crooks in U
du Hyndman says.

They point out that most of the
high-profile U8
Com, Enron, Adelphia — were the
result of criminal, not regulatory,
enforcement

that can refer coses to IMET, have
bdentificd ot least 84 cases of sus
pocted frand, forgery or imdsappro-
priation of funds to police, nooom
ingt to mn assoclation spokesperson.
1t's unclear how many of these
cases have been investigated, as
IMET resists disclosing names of
those being probed unll] charges
have been formal A =5 1ol
pursued by criminal authorities
can easily slip through the cracks,
though in some cases wrongdoers
will et o regulntory wrist shap fm
inal offences more desery

¥
tors shouldn't be forced Ir-\w!h-"u

inthe ULS, regy ors in Can own limited T o prosecute

catt refir serous cises of secue  allegations that are clearly erimibnal

s frmd to criminal suthorities  in mature, In the case of Bre-Xs

— the RCMPs commerclal erimes  John Felderhol, accused of insider
unitor IMET —but there'snoguar-  trading. many felt the RCMP

antee theyTl be taken on,
The Investment Dy
thon ard the Mutual Fund Deale:
lntory bodies

Book by December 2, 2007 for travel on T

should have laid fraud cliarges and

puirstied a federal convietion
Instead, the 05C was forced to go

after Felderhaf with weaker quasi-
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0SC'S MANDATE: PROTECT INVESTORS

The Ontario Securities Commis-
sion's job is ta protect investors
frem practices considered unfair,
improper or fraudulent under the
Securities Act.

1t regulates investment advis-
ers and companies that trade in
securithes. It has oversight over
the Toronto Stock Exchange and
a number of self-regulatory or-
ganizations composed of mutual
fund and investment dealers.

Why it matters

Securities crimes affect most
Canadians. Il you've bought
shares in a publicly traded com-
pany, either directly or indirectly
through holdings in mutual funds
and pension funds. any fraud
hurting that company’s perfos-
mance ar affecting its share val-
ue can leave the honest investor
holding the bag.

Insider trading. stock manipu-
lation, accounting fraud and the
illegat sale of shares are amang

checked can lead to a breakdown
in market cenfidence, discourag-
ing investment in the Canadian
economy that might otherwise
lead to job creation.

Cutside our berders, interna-
tional investors are known to ap-
ply a "Canadian discount” on eq-
uities here to account for lax en-
foreement, Indeed, in mary fi-
nancial circles, Canada is con-
sidered an “enforcement-frae
zone” where peeple dan't just
et away with white-callar
erime, they peofit dearly from it.

THE SERIES

TODAY: How regulators have
failed to crack down on stock-
market miscreants while devel-
oping an international reputation
for inaction and ineflectivensss.
TOMORROW: Why a big-bud-
get police squad set up to take
on corparate crime degenerated
inoab tic mess with

the crimes that regulators and
law-enfarcement agencies track
For cortain crimes, white-collar
crooks prey more often on se-
niors and other vulnerable mem-
bers of society.

In one way of anather, wide-
spread securities fraud left un-

12

AP PHOTEVAT MAST

Indiana Unlversity finance professer Litpal Bhattacharya compared records.
of the O5C and the LS. Securities and Exchange Commission. “We found
the enforcement in Ontarlo was pathetic,” he says.

eriminal charges of insider trading
n an Ontario provincial court, a fo-
rum typically rescrved for cases like
drunk drivingand breaking and ¢
tering The case dragged on for
ably diverting the OSC's
Trom its core duties
ation.

of enforn
But investor es like Ken
Kiventko argue nothing justifies the
leiasd of delay both sccused individ-
uals and sharcholders have Faced

ONE-WAY FARES from Toronto starting at:

over the years, whether it's bwo de-
codes In the case of Bruce
MeLaughlin, six years after signs of
crooked accounting appearesd ot
Nortel, or 10 years for the Bre-X
e to canclude.

“The wholi: system i nod 4ot up to
protect investors.” says Kivenko, a
former nerospace exccutive
wants to see major securitics ne-
Forms.

“If you did o cost-benefit cconom-

few results
MONDAY: An interview with the
head of securities watchdog,
Ontarie Securities Commission
chairman David Wilson.

ING UP: What's needed to
fix the mess?

ic model, Canada would be the
lace to go for white- i
our chance of ddtection ks small
and the conssquences for getting

done aver the past few vears bo lm-
prove enforcement of securities
crimes, includinga doubling ol OSC
pforcement staffand new offences
Inn the Criminal Code, but he ac-
kmowbedges more must be done
“There's nostepping back. No
ing o rest. We continue |]suf-|| o
this front, take it very seriousk
Il continue to ook for ways o
strengthen imvestigntion and pros-
ecutoriil ¢
“Thebest o protect these who
use securities marke

uflmulu;.h! h.ulml.. s\mp.ﬂh\ fur
ANy MONe eXCUSes.

“The regulators ane bocoming like
the people they're tving to rege-
late,” he says.
re spending their time
managing reputations instead of
getting results. There's not a lot of
aceountability. They can talk 2 big
game, and the fact is they don’t de-
liver”
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